Google 



This is a digital copy of a book that was preserved for generations on library shelves before it was carefully scanned by Google as part of a project 

to make the world's books discoverable online. 

It has survived long enough for the copyright to expire and the book to enter the public domain. A public domain book is one that was never subject 

to copyright or whose legal copyright term has expired. Whether a book is in the public domain may vary country to country. Public domain books 

are our gateways to the past, representing a wealth of history, culture and knowledge that's often difficult to discover. 

Marks, notations and other maiginalia present in the original volume will appear in this file - a reminder of this book's long journey from the 

publisher to a library and finally to you. 

Usage guidelines 

Google is proud to partner with libraries to digitize public domain materials and make them widely accessible. Public domain books belong to the 
public and we are merely their custodians. Nevertheless, this work is expensive, so in order to keep providing tliis resource, we liave taken steps to 
prevent abuse by commercial parties, including placing technical restrictions on automated querying. 
We also ask that you: 

+ Make non-commercial use of the files We designed Google Book Search for use by individuals, and we request that you use these files for 
personal, non-commercial purposes. 

+ Refrain fivm automated querying Do not send automated queries of any sort to Google's system: If you are conducting research on machine 
translation, optical character recognition or other areas where access to a large amount of text is helpful, please contact us. We encourage the 
use of public domain materials for these purposes and may be able to help. 

+ Maintain attributionTht GoogXt "watermark" you see on each file is essential for in forming people about this project and helping them find 
additional materials through Google Book Search. Please do not remove it. 

+ Keep it legal Whatever your use, remember that you are responsible for ensuring that what you are doing is legal. Do not assume that just 
because we believe a book is in the public domain for users in the United States, that the work is also in the public domain for users in other 
countries. Whether a book is still in copyright varies from country to country, and we can't offer guidance on whether any specific use of 
any specific book is allowed. Please do not assume that a book's appearance in Google Book Search means it can be used in any manner 
anywhere in the world. Copyright infringement liabili^ can be quite severe. 

About Google Book Search 

Google's mission is to organize the world's information and to make it universally accessible and useful. Google Book Search helps readers 
discover the world's books while helping authors and publishers reach new audiences. You can search through the full text of this book on the web 

at |http: //books .google .com/I 



>o.S- 




Catholic Summer School Extetmon Lectures 



NUMBER THREE 






Uniform Social Laws 



\ 



A LECTURE BY . 

WALTER GEORGE SMITH, ESQ. 



DEUVERED IN THE CATHOLIC SUMMER SCHOOL 
EXTENSION COURSE. PHILADELPHIA 

MARCH 10. 1913 . 



V 



PHILADELPHIA. 
JOHN JOeSRH MOVEY 






Copyright* 1913 
JOHN JOSEPH McVEY 



UNIFORM SOCIAL LAWS. 

Piobably at no time since the adoption of the 
Federal Constitution has public attention been more 
concentrated upon die improvement and expansion 
of legislation regarding social questions than die pres- 
ent The relations of capital and labor* the power 
of die State to regulate the character and hours of 
work for women and children, die punishment of 
those who seek to relieve themselves of die duty 
to support wife and children, the proper safeguards 
to throw about marriage, die correction of the mani- 
fest evils arising from divorce — all diese are but 
typical of an aroused public conscience diat is urging 
our lawmakers to do whatever may be possible within 
the sphere of die legislative function to bring our 
social laws into closer correspondence widi the gen- 
eral acceptation of what is just. 

The change diat has come so quickly within the 
past half century or thereabouts in habits of life, 
the marvelous exploitation of die natural wealdi of 
the earth, especially in diis country, made possible 
by the advance in scientific discovery, have made 
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it necessary to examine again die fundamental prin- 
ciples of political science and to strive to adapt them 
to new conditions. From the middle of the eight- 
eenth century until die close of die first quarter of 
die nineteendi century, the predominating school of 
thought accepted as an axiom that government 
should be concerned as little as possible with the 
domestic and business atfairs of its citizens. The 
individual's right to make his contract and the obli- 
gation to live up to it after it was made were not to be 
hampered by legislative interference. That country 
was best governed where the whole power of the 
legislative mind was concentrated on the effort to 
maintain the peace and good order of society by 
defense against die foreign foe and protection from 
domestic insurrection. The necessary taxation to 
maintain the machinery of government had, of 
course, to be established, and here die well marked 
limits of political interference with individual liberty 
stopped. 

But when the development of manufacturing in- 
dustries began to create conditions alarmmg to die 
well-being of society, by the cruel abuse of child 
labor in the Elnglish mills, it was found essential 
diat the State diould intervene and regulate the 
management. From die date of the first Elnglish 
act for the protection of child workers, passed in the 
early part of the last century under the influence of 
Sir Robert Peel, and as a consequence of the revela- 
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tions of unspeakable conditions in the factory dis- 
tricts of Manchester, down to our own time, it has 
been recognized as being within what is known as 
Ae police power of the State to regulate the employ- 
ment of laborers, especially women and children, to 
enforce the use of safety appliances in factories and 
by careful inspection bring about sanitary conditions. 

We all know diat, unregulated by religious prin- 
ciple, die blind force of the passion for gain is as re- 
morseless as any natural law. Men who are high- 
minded, gentle and honorable in their personal rela- 
tions, when carrying on the quest for wealth have 
been too often utterly oblivious of any but absolutely 
selfish considerations. Business principles have jus- 
tified the melancholy history of the slave trade, and, 
untempered by legal restraint, would make the law 
of the survival of die fittest divide the human race 
into a small minority of masters and a vast majority 
of serfs. 

It needs but a glance at the condition of society 
under die domination of Pagan Rome to show 
whither the unrestrained force of even die most en- 
lightened human nature will carry itself, where it is 
oblivious of the restraints of religion supematurally 
revealed. Even die most noble and philosophic 
natures among die Romans counted men as nothing 
but animals, if diey were not of the comparatively 
small number of die ruling class. Cato, writing of 
rural atfairs, gives a recipe for a nauseous draft to 



6 UNIFORM SOCIAL LAWS. 

be prepared for slaves. Seneca, who had given ut- 
terance to the hypothesis diat, after all, slaves might 
be of the same nature as their masters, owned twenty 
thousand of them. Cicero declared there was noth- 
ing liberal in manual labor. It was not until Chris- 
tianity came with its teaching that work — labor — ^is 
a duty, the performance of which is in itself en- 
nobling, that the long-dormant conscience awoke to 
the crying evils of slavery in all of its forms, and in 
our own day, after nineteen centuries of its teaching, 
business requires to be reminded by a solemn en- 
cyclical of the Pope, that human labor occupies a 
different footing from raw material and must receive 
a living wage, even though the consequence may be 
a diminution of die profits of the employer. 

It has come to pass in our day that the principle 
of association for mutual protection has been so gen- 
erally accepted that diere is little danger that wrongs 
will be inflicted upon a set of workers without their 
fellows making conmion cause for their relief. The 
risk we now run is a prevalence of such hostility be- 
tween capital and labor, the employer and employe, 
diat die whole community will be in a constant dan- 
ger from the friction that may at any time bring 
about industrial war. Indeed, die prolonged and 
disastrous strikes of which we have had too frequent 
experience, may be but a mild foretaste of what is 
in store for us, unless die individual self-restraint, 
which comes from Christianity alone, and die charity 
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that recognizes a brother in every man, shall replace 
the angry and selfish attitude that distinguishes too 
many powerful leaders of the antagonistic forces. 
To deal with sentient human creatures-children, 
women, men, as one would deal with mere animals; 
nay, with a greater indifference — is contrary to the 
first principles of the teachings of our Divine 
Saviour; but to advocate the violation of all social 
laws, and to make war upon the employer by dyna- 
mite and assassination, can find precedent only in 
such aberrations of the human mind as are recorded 
in die history of extraordinary revolutions sent like 
a destructive stonn to punish a corrupt and God- 
forgetting people. 

Hidierto, amidst all the dangers that are die neces- 
sary accompaniment of popular government, arising 
from emotional and ill-considered efforts for attain- 
ing a higher level of moral well-being through legis- 
lation, our American States have shown an average 
of intelligence and self-control diat will challenge 
comparison with any odier people in Ae world*s his- 
tory. Our danger arises from impatience to attai^^ 
immediate results. Well-meaning people, seeing an 
evil that needs correction, clamor for legislation that 
may be fraught with greater danger Aan Ae evil 
sought to be remedied. It should never be forgotten 
that our system of government, which has stood Ae 
test of a hundred and twenty-four years of such 
vicissitudes as have never yet befallen a nation, is 
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based upon deliberately self-imposed constitutional 
restrictions. Knowing die dangers that arise from a 
pure democracy, as well as those from other forms of 
government, the wise and experienced men who 
framed our national and state constitutions, have im- 
bedded in diem a recognition of certain inalienable 
rights that appertain to all individual citizens, and 
have thereby given a protection to a minority that 
could not be attained in any other way. Under 
this system we have grown from a poor agricultural 
and maritime people of three millions or more, scat- 
tered along the Atlantic seaboard, to a continental 
power embracing fifty States and rapidly approach- 
ing the one-hundred-million mark. 

Our system has stood widiout serious impairment 
die strain of a civil war that cost a half-million of 
lives and billions of property. It has raised from 
slavery to citizenship diree millions of blacks. It 
has fought three foreign wars, and has successfully 
maintained colonial governments over alien peoples. 
It has established a system of financial credits that, 
whatever be its economic faults, has enabled us to 
grow to a marvelous degree in individual and 
national wealth. Before we cast aside such a frame- 
work of government, we must be very sure of die 
merits of any system we intend to put in its place. 

It cannot be denied, however, diat a great strain 
has been put upon our dieory of state and national 
government, each supreme within its sphere. Not 
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only has business extended beyond die artificial 
boundaries of die States, but the differing laws gov- 
erning local conditions have given rise to inconsisten- 
cies and injustices that cry for remedy. Business 
interests are always awake and keen to improve con- 
ditions. The provision of the Federal Constitution, 
. giving Congress the power to regulate interstate com- 
merce, has been die main instrumentality in correct- 
ing corporate abuses by arresting the growth of 
monopoly and all that tends to oppressive use of 
corporate power. Legislation based upon this pro- 
vision, either already adopted or likely to be, will 
give great, if not adequate, relief, and, supplemented 
by uniform legislation on commercial subjects, ought 
to vindicate our dual system of government from the 
strictures of those who would fain have it give place 
to a single centralized congressional control. 

In social matters the difficulties are equally great, 
or greater. Such subjects as those referred to at the 
outset of this paper are peculiarly of local jurisdic- 
tion. It is for the States, each in its own distinct and 
sovereign capacity, to pass such legislation as will 
make its social laws free from injustice. Yet here, 
too, a degree of uniformity is necessary, for when a 
State restricts the activities of its citizens in matters 
bearing some relation at least to business interests, it 
may put diem at a disadvantage in the keen competi- 
tion with those of another State. 

For more than a generation representatives of the 
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ditferent States have been considering the problem 
of uniformity of legislation, not only as regards com- 
mercial and property interests, but also those of a 
more intimately social character. The outcome of 
their labor has been five important commercial acts 
which are already the law in many of the States, 
and bid fair to be adopted in all of them. These 
laws, known as the American Uniform Commercial 
Acts, are complete codes on the subjects of Nego- 
tiable Instruments, Bills of Lading, Warehouse Re- 
ceipts, Transfer of Stocks and Sales. They have 
no sanction save as diey commend diemselves by 
their intrinsic excellence ; but diey are being adopted 
because they embody accepted principles of law and 
reduce to a minimum the differences between the 
decisions of the courts in die jurisdictions that adopt 
diem. 

Recognizing the importance of substantial uni- 
formity in laws governing die social relations, the 
commissioners have drafted other laws, which are 
now pending in many of die States. It is about 
these that I wish to speak, for the subject-matter of 
each of them is of vital importance to the well-being 
of die communities, and is under constant discussion. 

These Uniform Social Acts relate to Marriage 
and Licenses to Marry, to Wife and Child Deser- 
tion, to Child Labor, to Divorce, and to a tenta- 
tive act for Workmen*s Compensation. 

It will be of interest to consider their salient 
features. 
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THE UNIFORM MARRIAGE ACT. 

In approaching the subject of die formation of 
marriage, one of the first things to observe is diat it 
differs from all other contracts by which men may 
bind themselves. Certain preliminary conditions are 
requisite, as, for example, a certain age, a freedom 
from relationship eidier by blood or affinity within 
certain recognized degrees, physical capacity. And 
when these conditions are fully met there are still 
certain evidences of agreement to be married in order 
to show that the relation is lawful. When the mar- 
riage has become an accomplished fact, still, as has 
been said, it differs from all other contracts. Indeed, 
it is not a right use of language to call it a contract ; 
it has become what lawyers call a status, a condition 
of life, imposing upon the parties certain rights and 
obligations that place them in a different relation 
toward each other than to all the rest of the world. 
Their freedom of action is in many ways impaired, 
but their united power is greatly increased. If 
blessed with children, Aey become, as it were, the 
founders of a new family. They have gone out, 
each from die old home and environment, to begin 
again the old story of domestic life with its trials and 
sorrows which each helps the odier to bear, and with 
its joys that are indefinitely greater because shared 
togedier. 

In the eye of die common law, as of die Church, 
once this status is entered into, it is destroyed only 
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by Ae death of one of the parties. This rule has 
been changed, as we shall see in dealing with the 
question of divorce; but the divorce statutes are in- 
tended to apply only in extraordinary and excep- 
tional cases. 

It would take a long time to enter into an expla- 
nation of the development of the marriage laws. 
Suffice it to say that the sacrament of matrimony* 
solemnly defined as a dogma of the Catholic Church, 
receives from the State only Ae recognition of Ae 
consunmiation of a civil contract, but a contract of 
such far-reaching importance that for its own pro- 
tection and the future of its citizens it is universally 
recognized as being a subject of which the State 
should take careful cognizance and surround it with 
all necessary safeguards. 

Marriage is defined as being in the eye of the law 
"a contract made in due form of law, by which a 
man and woman reciprocally engage to live wiA 
each other during their joint lives, and to discharge 
toward each other the duties imposed by law on the 
relation of husband and wife.*' (Bouvier*s L. D.) 

^'Marriage ... as distinguished from Ae agree- 
ment to marry and from Ae act of becoming mar- 
ried, is Ae civil status of one man and one woman 
united in law for life, for Ae discharge to each oAer 
and Ae conmiunity of Ae duties legally incumbent 
on Aose whose association is founded on Ae dis- 
tinction of sex." (1 BiAop, M. and D., Sec. 3.) 
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In all civilized countries diere are municipal laws 
governing the formation of the marriage relation. 
In die United States each has statutes on the sub- 
ject, but owing to their divergence in many par- 
ticulars, much hardship and inconvenience has en- 
sued because of the migratory habits of the people; 
and the situation calls for a simple, comprehensive 
law which may be adopted in all. Such an act die 
Uniform Act, prepared by Ae Conference of Com- 
missioners on Uniform Laws, is believed to be. 

Leaving to each of the States diat adopt it the 
qualification of the persons who may celebrate die 
marriage ceremony, it provides diat no marriage may 
be validly contracted until a license has been issued, 
and then only by die parties declaring in the pres^ 
ence of at least two competent witnesses, other than 
the officiating person, diat they take each other as 
husband and wife. Provision is made for marriage 
according to the rules of special religious societies. 
Five days must intervene between the application 
and granting of die license. This will give time 
for examination and notice to parties in interest, and 
is analogous to die banna or notice required by die 
ecclesiastical law. After enumerating the various 
duties of die marriage license clerk, the form of die 
certificate to be issued by the officiating person, the 
penalties for violation of the act and other details, 
die act explicitly provides that a marriage contracted 
otherwise than as provided shall be void, though the 
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parties may validate it at any time by complsring 
with the requirements of the act The purpose of 
this section is to abolish what are known as common 
law marriages, as has already been done in a dozen 
/ or more of the States. 

The unhappiness, scandal and disorganization to 
society brought about by hasty marriages, entered 
into with a levity that would hardly accompany the 
slightest business transaction, will be ended by the 
adoption of this act. As is well stated in a note to 
the twenty'-third section: 

"The requirements of this act may be divided into 
two classes: First, those which on the grounds of 
public policy may be considered as substantive af- 
fecting the validity of the marriage, the observance 
of which should be strictly insisted upon, and any 
violation thereof, being necessarily wilful on the part 
of the contracting parties, should be severely pun- 
ished; second, those which may arise from no fault 
of the parties themselves, but be due to fraud or 
carelessness of others, and may therefore be regarded 
as merely formal. Of the first class are those re- 
quiring (a) the issue of a license; (b) that die mar- 
riage be solemnized before an officiating person duly 
authorized by law, or according to the rites and 
ceremonies of any religious society or denomination 
to which either of the parties may belong; (c) the 
declaration by the parties that they take each other 
for husband and wife; (d) the presence of at least 
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two competent witnesses. Of the second class are 
those relating (a) to the jurisdiction of the marriage 
license clerk; (b) to omissions, informalities, irregu- 
larities of form, either in the application for the 
license or in the license itself; (c) incompetency of 
the witnesses to die marriage; (d) to the solemniza- 
tion of a marriage in a country other than that pre- 
scribed; (e) to false assumption of authority or juris- 
diction by the officiating person, whether wilful or 
innocent; (f) that the marriage shall not be solem- 
nized more than one year after the date of the 
license; (g) and in case of minors, requiring the 
consent of the parents or guardian of such minor be- 
fore issuing the license.** 

Obviously, to secure general observance of flie 
act, the penalty for violation of the first group of re- 
quirements should be nullity; for the second, pen- 
alties and voidable status. 

The proposed law is based upon the acts of vari- 
ous of the States, and if adopted will do much 
toward educating the people to a realization of the 
solemnity of marriage. It is believed that it avoids 
on the one hand the error of making marriage diffi- 
cult, which would be contrary to a fundamental 
principle of statesmanship, and on the odier a laxity 
which brings deplorable results. 

THE EVASION OF MARRIAGE ACT. 

This is a necessary supplement to die Marriage 



16 UNIFORM SOCIAL LAWS. 

Act, and provides that marriages celebrated between 

citizens or a citizen of the State in any other jurisdic-* 

tion contrary to the laws of the domicile shall be null 

\ and void. It will affect not only divorced persons 

, under certain circumstances, but also persons foibid- 

\ den by reason of relation^p, as first cousins, to go 

out of the State and be married, and then return and 

have their married status recognized. 

THE WIFE DESERTION ACT. 

Following the model of the law of the District of 
Columbia, which has been in successful operation for 
a number of years, this act provides that wife de- 
serters and parents who leave their children without 
reasonable cause, and in destitute circumstances, 
may be tried and sentenced to imprisonment at hard 
labor, the county paying to a probation officer, or to 
the wife, a stipulated amount for their services. If 
the offender is willing to work outside of jail, die 
court may suspend sentence. The effect of this act 
will be to give the offender the choice between labor 
within or without the prison walls. It rarely hap- 
pens, when confronted by such an option, that he 
does not prefer to work on die outside. 

The good effects of this system, wherever it has 
been tried, has become manifest at once, and, as in 
Washington City, many thousands of dollars are 
paid annually for die support of wife and children 
who would otherwise have become dependent upon 
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public charity. The advantage of flie hard-labor 
provision lies in the fact that it meets many cases 
where a lazy man would be quite content to remain 
in jail without work, rather than meet the obligations 
laid upon him for the support of his dependents. 

THE CHILD LABOR ACT. 

In all, or nearly all, of the States enlightened 
public sentiment has been aroused to an appreciation 
of die essential wrong, both moral and economic, of 
long and exacting hours of labor for children of 
tender years to the injury of their development, botfi 
physical and mental. The uniform act on this sub- 
ject contains the results of the study of the best fea- 
tures of all existing laws on the subject. In one 
sense, imiformity of legislation is not essential, but 
the laws of each State should be substantially simi- 
lar, so that no one State may compete to better ad- 
vantage in the markets of manufactured goods with 
anodier. 

After years of etfort it is believed that conditions 
will soon be put upon a sound basis in all of the 
States ; and, while habits of industry will not be de- 
stroyed, die crushing burden of what has been too 
often real slavery will be removed. Immature chil- 
dren will no longer be compelled to keep long hours 
in factories and mines, to incur the risks of night- 
work in cities, and be deprived of the opportunities 
of education. 
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THE DIVORCE ACT. 

The growth of divorce in the United States dur- 
ing the past fifty years shows that die practice is in- 
creasing in this country more than three and one- 
third times as fast as the population. It is said 
that during the year 1912 one hundred thousand 
divorces were granted in the United States* and 
thereby over seventy thousand children, mostly un- 
der ten years of age, were robbed of one or both 
parents. So much has been said and written on the 
subject that it is becoming disagreeably familiar. 

It is vain to hope in the present temper of the non- 
Catholic commimity that any drastic laws will be 
passed, but there is a chance that the obvious incon- 
sistencies and hardships arising from the differing 
jurisdictional laws of the various States may be cor- 
rected and removed by an agreement upon certain 
fundamental principles. These are embodied in the 
Uniform Act drafted by the Committee of the 
National Divorce Congress, which met in Washing- 
ton in 1 906, under the auspices and at the invitation 
of the Commonwealth of Pennsylvania. 

Briefly, this act provides that all suits for divorce 
must be prosecuted only in the State where one of 
the parties has a bona fide residence. If the cause 
arose in a foreign State, it must be one recognized 
in the State of residence. Two years' residence is 
required on the part of either party, where jurisdic- 
tion depends on such residence. Causes for divorce 
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are left to the judgment of each State. Diversity 
here will make no confusion* if the jurisdictional sec- 
tions are strictly enforced. A decree dissolving the 
marriage tie should not become operative till the 
lapse of a reasonable time after hearing or trial upon 
the merits of the cause. If an inhabitant of one 
State goes into another, and there obtains a divorce 
for a cause not recognized in his home jurisdiction, 
such a divorce is a nullity in that jurisdiction. 

The bill as drafted by flie Divorce Congress left 
to the States adopting it the providing for the mere 
details of procedure ; but there were some exceptions 
that they strongly recommended. Two of these re- 
late to open hearings and publicity of records. It 
was thought that less harm would come from the 
possible injury to public morals from publicity than 
from the fraud and perjury risked by the system of 
private and secret hearings. It was thought, too, 
that since a divorce suit ditfei^ from an ordinary 
private litigation between parties, since the State, as 
representative of the public must be satisfied that the 
cause has been proved to exist without collusion, 
and as in theory of law the suit is of high importance 
to the community as well as to die parties, all proof 
should be taken in the presence of die court. 

At each succeeding legislature since the act was 
drafted, that is to say, in 1907, 1909, 1911 and 
1913, the bill as adapted for Pennsylvania has been 
introduced and is now pending, but although favor- 
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ably acted iqx>n in the Senate, it has been killecl in 
die House of Representatives. Little or no open 
critidsm has heea leveled against it; but to some 
judges it has seemed unwise to change the existing 
law, and to many lawyers it has seemed diat the 
abolition of master's fees, and die enforcement of 
the decree nisu leaving a year to elapse between a 
decision on the merits and die final decree of divorce, 
would be obnoxious. 

The act as now pending has been modified so as 
to leave it to the discretion of the court to appoint 
masters or not, but die decree nisi has been, and it is 
hoped will be, retained. The limitation of a year 
gives time for reconciliation, for the discovery of 
fraud or mistake in the evidence, and will prevent 
the scandal so often witnessed of die remarriage of 
one or both of the parties while the ink is scarcely 
dry on the decree of divorce. As was said by die 
Committee of the Divorce Congress in their address 
to the public: 

**It is fully realized that the law now proposed is 
not a conq>lete or ideal uniform divorce law, but 
that it is only the best law in that direction which 
it now seems practicable to obtain. In the control 
of divorce and its attendant evils, laws perform an 
important but only a subordinate part The prac- 
tical remedy for controlling the evil is the elevation 
of die general moral standard in all our communi- 
ties, not only as to the sundering of the tie intended 
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to be life-long and indissoluble, but also as to mar- 
riage itself and the assumption of its obligations/* 

COMPENSATION FOR INDUSTRIAL ACCIDENTS. 

There has been a movement, the origin of which 
is traced to Germany, which has taken form in legis- 
lation in all of the European nations that compensa- 
tion should be provided for those injured in indus- 
trial work. The old common law governing the 
relations of master and servant grew out of condi- 
tions when the employer and employe were in more 
nearly equal conditions. As as has been well said : 

"When the employer and employe were in a more 
nearly equal position, the number of employes being 
smaller, and having the same opportunities with the 
employer to ascertain and fully appreciate the dan- 
gers arising out of the employment, including the dan- 
ger from carelessness by co-workers, and to protect 
themselves, it was perhaps fair that the employer 
should be free from liability except in cases where he 
was in fault personally or dirough his agents, and 
where the employe was not to any extent to blame. 
But conditions have changed. The modem industrial 
system in this country gathers together an army of 
employes. The efficiency of the work necessary in- 
volves discipline and prompt obedience. The al- 
most universal adoption of machinery, with its pecul- 
iar dangers, in place of the old methods, has greatly 
increased the risk. Under these circumstances a 
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demand has arisen for a change of the old rule in 
regard to the responsibility of the employer for acci- 
dents/' (Report of Connecticut Com., 1912.) 

Besides these conditions it is recognized that a 
fixed automatic rule, fixing a rate of compensation 
for inevitable accidents, will reduce friction between 
employer and employe, and in the long run be fairer 
and less burdensome than the existing system. It is 
said that the waste entailed in litigation is so enor- 
mous that not more than 40 per cent, of the sum 
actually paid in damages ever reaches the injured 
workman, and this makes no allowance for the legal 
expenses and waste of time of the employers. 

The United States has been slow to take up the 
subject of workmen's compensation for two reasons, 
as Professor Bohlen thinks, viz., (1 ) that America, 
in matters of social legislation, is probably the most 
conservative country in the world, and (2) because 
American working classes are, as a whole, in a better 
economic condition than any other and better able 
to take care of their disabled members. Now many 
of the States have adopted acts drawn on different 
theories, but all intended to equalize the sums to be 
paid for similar injuries, to eUminate waste, and to 
prevent accidents by making it a matter of self- 
interest to adopt any possible means to prevent them. 

Any act to be upheld must be drawn in the light 
of the National and State Constitutions, prohibiting 
the taking of property without just compensation. 
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and then only for public purposes. In New York 
an act was passed providing that the employer should 
be liable for accidents to the employe ''arising out 
of and in the course of his employment, where such 
accident was caused or contributed to by a necessary 
risk or danger of the employment or one inherent in 
the nature thereof.** The act was held unconstitu- 
tional because an accident caused by a necessary 
risk of the employment arose from no fault of the 
employer, and it would be taking his property un- 
constitutionally to make him liable to the injured 
employe under such circumstances. Other courts in 
other States and other high authorities take a differ- 
ent view, holding that there can be civil liability 
without fault. It is believed that a compulsory act, 
even though it may create liability without fault, 
will be held constitutional in some jurisdictions, at 
least, as being legislation essential to the general 
welfare, and as such being within the so-called police 
power of the State. This has been distinctly held 
in Washington. 

In Pennsylvania, Section 21 of Article III, of the 
Constitution, provides that no act of the General 
Assembly shall limit the amount to be recovered for 
injuries resulting in death, or for injuries to persons 
or property. Therefore the commission appointed 
for the purpose have been compelled to draw an act 
based on the elective principle, which means that the 
employer need not accept the conditions of the act 
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and pay compensation in accordance with its terms* 
but if he does not» he loses all the defenses he could 
have used under the common law; e. g., contribu- 
tory negligence and assumption of risk, and is there- 
fore practically defenseless in any action that may 
be brought against him. On the other hand, the 
employe who declines to accept the provisions of 
the act may bring his suit under the conrnum law, 
but may be met by the employer with the defenses 
the act otherwise takes away. 

In etfect this is really compulsory, but as it meets 
the requirements of the Constitution, and is in ac- 
cordance with acts held constitutional under similar 
circumstances in other States, it may well be sup- 
ported until an amended or changed State Consti- 
tution makes a bill compulsory in direct terms en- 
tirely possible. The act provides for the payment 
by the employer "for all the injuries which the serv- 
ant has received while actively engaged in the 
furtherance of the business or atfairs of his employer, 
the only casual relation between the employment and 
the injury being that the injury occurs while the 
servant is engaged therein, it bemg immaterial that 
the injury could or could not have been expected to 
have resulted from the emplo}rment. There is, how- 
ever, one exception,' where the injury is caused by 
the act of a third person intended to injure the em- 
ploye for reasons personal to him and not directed 
against him as an employe or because of his employ- 
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ment." (Bohlen on Pa. Workmen's G)mpen8a- 
tion Act. p. 19.) 

A schedule of payments for partial and total dis- 
ability, and for death, has been carefully worked 
out Only children and brothers and sisters below 
the age of sixteen are given compensation, unless in-* 
capable of self-support. Compensation begins two 
weeks after the accident Jurisdiction to enforce the 
act is given to the Courts of Common Pleas. For 
reasons that commend themselves as logical, the act 
is not restricted in its operation to any particular form 
of employment. **The question is not what harm a 
business is likely to do, but what harm it has done.** 
(Bohlen, vp. 11.) In many of the acts the com- 
pensation is restricted to hazardous and extra- 
hazardous occupations which have been duly defined. 

It would take much greater space than can be al- 
lowed in this paper to dwell upon even a few of the 
many questions involved in this remarkable attempt 
to make the employer, and through him the com- 
munity, bear the burden of industrial accidents, at 
least so far as their financial incidents are concerned. 
The underlsring feeling that collective rather than 
individual principles should apply in such cases has 
gained such force that we are likely to see com- 
pensation acts adopted ere long in all of the States. 
Only by experience can we learn die advantages and 
defects of the various plans. The Conference of 
Commissioners has perfected a tentative plan on die 
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compulsory theory; but obviously die Pennsylvania 
Commission's bill is preferable for this State, in view 
of constitutional limitations. 

GENERAL REMARKS. 

The legislation proposed and embodied in the 
drafts of the acts to which reference has been made 
is akin to much other legislation diat is being de- 
manded in all of the States. The unrest through" 
out die world indicates a condition of transition. 
**The change of base from die individualist idea of 
justice of the eighteenth and nineteenth centuries/* 
says Roscoe Pound, **to the idea of social jusdce 
must needs be accompanied by much straining of 
legal systems, and must needs bring about much 
crude groping for the principles by means of which 
the idea of socal justice may be realized.** 

It is not a bad sign that public attenticm is so much 
concentrated on social questions. It indicates diat 
the moral forces in the community have not become 
dead from non-use. The danger is that emotion, 
9 I roused to a high pitch by demagogues, may some- 
1 times prevail in die legislative halls instead of calm 
reason, and thereby more disaster be wrought than 
good accomplished. Too many social reformers 
base their plans for good upon a wrong estimate of 
human nature, believing that under wholesome eco- 
nomic conditions die will of the individual to do 
right may be safely assumed. The whole history 
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of mankind shows this to be an error. There is but 
one restraining power sufficient to keep permanently 
the good order of society as well as of the indi* 
viduals who compose it. It cannot be legislated 
into men*s hearts and minds, but they may be taught 
to recognize and respect it. This is the power of 
religion ; and in all works of social betterment it must 
be invoked, or the results will be futile. 
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